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the basis for the exception is the un-
reasonable price of a domestic con-
struction material, adequate consider-
ation is at least the differential estab-
lished in 25.202(a) or in accordance with 
agency procedures. 

25.206 Noncompliance. 
The contracting officer must— 
(a) Review allegations of Buy Amer-

ican Act violations; 
(b) Unless fraud is suspected, notify 

the contractor of the apparent unau-
thorized use of foreign construction 
material and request a reply, to in-
clude proposed corrective action; and 

(c) If the review reveals that a con-
tractor or subcontractor has used for-
eign construction material without au-
thorization, take appropriate action, 
including one or more of the following: 

(1) Process a determination con-
cerning the inapplicability of the Buy 
American Act in accordance with 
25.205. 

(2) Consider requiring the removal 
and replacement of the unauthorized 
foreign construction material. 

(3) If removal and replacement of for-
eign construction material incor-
porated in a building or work would be 
impracticable, cause undue delay, or 
otherwise be detrimental to the inter-
ests of the Government, the con-
tracting officer may determine in writ-
ing that the foreign construction mate-
rial need not be removed and replaced. 
A determination to retain foreign con-
struction material does not constitute 
a determination that an exception to 
the Buy American Act applies, and this 
should be stated in the determination. 
Further, a determination to retain for-
eign construction material does not af-
fect the Government’s right to suspend 
or debar a contractor, subcontractor, 
or supplier for violation of the Buy 
American Act, or to exercise other con-
tractual rights and remedies, such as 
reducing the contract price or termi-
nating the contract for default. 

(4) If the noncompliance is suffi-
ciently serious, consider exercising ap-
propriate contractual remedies, such as 
terminating the contract for default. 
Also consider preparing and forwarding 
a report to the agency suspending or 
debarring official in accordance with 
Subpart 9.4. If the noncompliance ap-

pears to be fraudulent, refer the matter 
to other appropriate agency officials, 
such as the officer responsible for 
criminal investigation. 

Subpart 25.3 [Reserved] 

Subpart 25.4—Trade Agreements 

25.400 Scope of subpart. 

(a) This subpart provides policies and 
procedures applicable to acquisitions 
that are covered by— 

(1) The World Trade Organization 
Government Procurement Agreement 
(WTO GPA), as approved by Congress 
in the Uruguay Round Agreements Act 
(Pub. L. 103–465); 

(2) Free Trade Agreements (FTA), 
consisting of— 

(i) NAFTA (the North American Free 
Trade Agreement, as approved by Con-
gress in the North American Free 
Trade Agreement Implementation Act 
of 1993 (19 U.S.C. 3301 note)); 

(ii) Chile FTA (the United States- 
Chile Free Trade Agreement, as ap-
proved by Congress in the United 
States-Chile Free Trade Agreement 
Implementation Act (Pub. L. 108–77)); 

(iii) Singapore FTA (the United 
States-Singapore Free Trade Agree-
ment, as approved by Congress in the 
United States-Singapore Free Trade 
Agreement Implementation Act (Pub. 
L. 108–78)); 

(iv) Australia FTA (the United 
States-Australia Free Trade Agree-
ment, as approved by Congress in the 
United States-Australia Free Trade 
Agreement Implementation Act (Pub. 
L. 108–286); and 

(v) Morocco FTA (The United States- 
Morocco Free Trade Agreement, as ap-
proved by Congress in the United 
States-Morocco Free Trade Agreement 
Implementation Act (Pub. L. 108–302); 

(3) The least developed country des-
ignation made by the U.S. Trade Rep-
resentative, pursuant to the Trade 
Agreements Act (19 U.S.C. 2511(b)(4)), 
in acquisitions covered by the WTO 
GPA; 

(4) The Caribbean Basin Trade Initia-
tive (CBTI) (determination of the U.S. 
Trade Representative that end prod-
ucts or construction material granted 
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